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No. 4950. 


Proctor L. Dougherty, William B. Ladue and Sidney 
F. Taliaferro, Commissioners of the District of 
Columbia, and The District of Columbia, a 
Municipal Corporation, Appellants, 

vs. 

\ 

Christian Heurich, Appellee, j 


BRIEF FOR APPELLEE. 


This is an appeal by the Commissioners of the Dis¬ 
trict of Columbia and by the District of Columbia, a 
Municipal corporation, from a final decree of the 
Supreme Court of the District of Columbia cancelling 
special assessments levied against appellee in 1926, in 
the sum of $4,890.49, for paving the roadway, and 
$947.88, for laying a curb along Wisconsin Avenue in 
front of the appellee’s property. 
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This brief is intended to be read in connection with 
the brief of the appellee in the case of these appellants 
vs. the American Security and Trust Company, a cor¬ 
poration, and Edward B. McLean, trustees of the es¬ 
tate of John R. McLean, deceased, No. 4949, and coun¬ 
sel have attempted as far as possible to avoid a dupli¬ 
cation of argument and authorities. 

PLEADINGS. 

(Note: H. R.—Heurich Record; M. R.—McLean 
Record.) 

The ownership of the properties in question, the 
boundaries and dimensions thereof, and the amount 
of assessments levied, are all admitted by the appel¬ 
lants’ answer. (H. R. 11) Appellants further admit 
that no notice was given of the proposed work to be 
done under the Acts of Congress known as the Borland 
Amendments, but that notice was given of the assess¬ 
ments after the same were made. (H. R. 13) By 
stipulation subsequently it was agreed that notice of 
proposed curbing w^as given by advertisement pur¬ 
suant to law, but that no notice was served personally 
upon appellee. (H. R. 15) Appellee avers that the 
parcels of land involved in this controversy are lo¬ 
cated in a sparsely settled rural suburban district, out¬ 
side of the original limits of the City of Washington, 
in what is generally termed as the County of Wash¬ 
ington, and that the neighborhood as a whole is un¬ 
improved and is in the class of country property 
(H. R. 4) and that parcel 33/37, so known for the pur¬ 
poses of taxation, of appellee’s property, is un¬ 
improved, rural property, parts of which are above 
and below the grade of Wisconsin Avenue, and is of 
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uneven topography, crossed in a northwesterly direc¬ 
tion by a deep, heavily wooded ravine. (H. R. 2) 

Appellants in general deny these allegations and 
state that the properties exhibit town or village con¬ 
ditions and are not located in sparsely settled rural 
suburban districts, and that Wisconsin Avenue abut¬ 
ting the said parcels lacks none of the characteristics 
of a city street, and has none of the characteristics of 
a country road. (H. R. 11-12) Appellee farther al¬ 
leges that the road bed which existed prior to the 
improvements was equally as good and serviceable for 
the purposes of appellee’s property, and said improve¬ 
ments were made for the benefit of the general public 
and were not a special and local benefit to appellee’s 
property. (H. R. 7-8) Appellants in the fourteenth 
paragraph of their answer generally deny these allega¬ 
tion (H. R. 13.) | 

STATEMENT OF THE QUESTIONS INVOLVED. 

The bill and answer in this case place the following 
questions before the court: 

1. That the improvements in question do not result 
in special benefit to the plaintiff’s property beyond 
that which accrues to the co mm unity at large by 
reason of the fact that Wisconsin Avenue ife used as 
an arterial highway over which passes a large part of 
interstate traffic. 

2. That if the improvements for which the assess¬ 
ments were made do result in a benefit to the plain¬ 
tiff’s property, the assessments are far in excess of 
the actual benefit conferred. 

3. That the application of the front fobt rule of 
taxation to the properties as they now exist and will 
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exist upon the completion of the projects now called 
for by the District of Columbia Highways plan (the 
accuracy of which, as set out in plaintiff’s exhibit is 
admitted by the answer) will result in an arbitrary 
unequal and discriminatory taxation of the plaintiff’s 
property. 

4. The acts of Congress approved July 21, 1914, 38 
Stat. 517, 534, and September 1, 1916, 39 Stat. 716, 
familiarly known as the Borland Amendments, and the 
Appropriation Act of June 7, 1924, are unconstitu¬ 
tional as authorizing assessments against appellee’s 
property without affording the appellee notice and 
an opportunity to be heard upon the benefits to be 
conferred by the proposed improvements. 

THE EVIDENCE AND ITS ANALOGY TO THE 
SITUATION BEFORE THE COURT IN THE 
CASE OF JOHNSON, ET AL, VS RUDOLPH. 

Plaintiff relies largely upon the case of Johnson, 
et al. vs. Rudolph, et al., 57 App. D. C. 29, and in order 
that the court may see more clearly the application of 
that case to the facts developed in the case at bar, it 
is proposed to precede the abstract of testimony here¬ 
in offered with pertinent quotations from that case: 

(1) On the question of whether the property in¬ 
volved was benefited specially by these improvements: 

Says the court in the Johnson case— 

“But this assessment must fail upon a still 
broader and more equitable ground. The statute 
is not local in terms, nor is it here invoked to au¬ 
thorize a local improvement affecting specially the 
people adjacent to the avenue, but an improve- 
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ment beneficial to the people of the District in 
general and to the country beyond, in that the re¬ 
paving of this avenue resulted in the paving of an 
old established city street, as part of a boulevard 
scheme connecting Washington and Baltimore. 
Our attention has not been called to a case where 
a general repaving act providing for the arbitrary 
assessment of the expenses, or a portion thereof, 
against the abutting property, regardless of re¬ 
sulting benefits, has been upheld. It may well be 
that conditions could exist so equitable and fair 
that an assessment on the front-foot plaii might be 
sustained, but to do so there must be £ relative 
equality in the value and depth of the abutting 
property, and the assessments must not exceed the 
benefits.” J 

“The front-foot method of assessment for street 
improvement, under a general statute, is con¬ 
demned specially on the theory that it taxes the in¬ 
dividual property fronting on the improvement 
for all or a fixed portion of the expense, to the ex¬ 
emption of all other property in the municipality. 
It is not a local improvement beneficial chiefly to 
the immediate property affected; but a public im¬ 
provement, the expense of which should be borne 
by all the property of the community oh an equal 
proportionate basis. To thus tax all or an unequal 
portion of the burden of the expense of a general 
public improvement against the property of a 
single person or a group of persons, to the excep¬ 
tion of the public generally, falls within the con¬ 
stitutional inhibition forbidding the taking of pri¬ 
vate property for a public use without just com¬ 
pensation.” | 

i 

M. 0. ELDRIDGE, Assistant Director ojf Traffic of 
the District of Columbia, formerly with the United 
States Bureau of Roads and the American Automo¬ 
bile Association, testified as follows: (M. R. 21) That 

I 
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immediately after the paving of Wisconsin Avenue it 
was designated as an arterial highway in the Traffic 
and Motor Vehicle Regulations of the District of Co¬ 
lumbia; that in June, 1927, (M. R. 22) approximately 
one year and a half from the date of completion of the 
improvements, twenty-five to thirty-three per cent of 
the traffic on Wisconsin Avenue was traffic originating 
outside of the District of Columbia; that (M. R. 22) 
Wisconsin Avenue was designated by the United 
States Bureau of Public Roads as U. S. Route No. 240, 
and that said route is a feeder to the National and 
Lincoln Highways, running east and west across the 
continent; that Wisconsin Avenue and Rhode Island 
Avenue, connecting with Bladensburg Road, carry the 
greatest volume of interstate motor traffic of any of 
the highw-ays of the Distinct of Columbia, and that such 
traffic is about equally divided between them; that 
Wisconsin Avenue is marked in Maryland as one of the 
principal routes for entering the District of Colum¬ 
bia ; that people living in Somerset Heights, Bethesda, 
Battery Park, Edgemoor, Rockville, Friendship 
Heights, Kensington, Chevy Chase Terrace, Bradley 
Hills, Alta Vista and Gaithersburg, all places within 
the State of Maryland, use Wisconsin Avenue for the 
purpose of access to and from the District of Columbia 
to these various settlements. (M. R. 23) 

PHILLIP H. GOUNDIE, a witness on behalf of the 
plaintiff, testified (M. R. 24-25) that in October, 1928, 
from the 19th to the 22nd, inclusive, of that month, 
he made an actual count of motor vehicles passing 
along Wisconsin Avenue in front of the property in 
question; that the number of cars bearing District of 
Columbia license tags passing north and south during 
that period was 15,268; that the number of cars bear- 
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ing the license tags of other states passing said prop¬ 
erties within the period was 8,175. 

GEORGE E. KENEIPP also testified (M. R. 25) on 
behalf of the plaintiff and stated that he was the man¬ 
ager of the District of Columbia division of fhe Amer¬ 
ican Automobile Association; that said Association 
was an organization offering facilities, among others, 
to its members in the way of touring information; 
that he had been with such organization in the District 
of Columbia since January, 1928; that upofn applica¬ 
tion for routing information the association iwas in the 
habit of directing tourists for the west over Wisconsin 
Avenue to Rockville, Frederick and the westL Approx¬ 
imately one hundred and fifty people applied for rout¬ 
ings at his office during the Fall of the yeaf, and that 
during the summer season approximately 7500 a 
month made such application. (M. R. 26) j 

There was also introduced in evidence a rbcord from 
the office of the Secretary of the District of Columbia 
Commissioners, purporting to show the reasons which 
induced the Commissioners to order a widening of 
Wisconsin Avenue, and later the improvements for 
which these assessments are levied. These records 
show that Wisconsin Avenue was one of the heaviest 
traveled thoroughfares leading from Maryland into 
the City and afforded an outlet for the most thickly 
populated and best farming section in Maryland; that 
the proposed widening had the endorsement of the Cit¬ 
izens Northwest Suburban Association, ahd that the 
widening of Wisconsin Avenue resulted from these 
considerations, among others. (M. R. 27-28) 

While it is certain that all cars bearing foreign li¬ 
cense tags were using Wisconsin Avenue on interstate 
journeys, there was no way of telling what proportion 
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of cars marked with District of Columbia licenses pass¬ 
ing said properties were bound or returning from 
points outside of the District of Columbia, so that 
while the actual figures show considerably more than 
half of the traffic along said avenue on interstate jour¬ 
neys, a reasonable inference may be drawn that a large 
number of District cars were also going to or return¬ 
ing from points outside of the District of Columbia. Tt 
may, therefore, be asserted that Wisconsin Avenue is 
used chiefly as a connecting highway between adjacent 
States and the District of Columbia. 

(2) On the question of whether the assessments are 
in approximate proportion to the benefits, if any, con¬ 
ferred upon plaintiff’s property. 

Referring again to the Johnson case: 

“If the Small tract south of the Avenue be 
treated as farm land, the assessment meets with 
many of the infirmities pointed out in the Knox 
case. The evidence adduced in the hearing shows 
that ‘it has been little, if any, benefited by the 
improvements on Rhode Island Avenue.’ For 
farm purposes and the convenience of reaching 
the city, macadam pavements would reach the re¬ 
quirements equally as well as asphalt pavements. 
The paving of the Avenue with asphalt was an 
improvement of general public benefit rather than 
for the benefit of farm property that may lie ad¬ 
jacent thereto.” 

The testimony of HILLEARY T. BURROWS (M. 
R. 29) and ADOLPH G. KEYSER (M. R. 31) called 
on behalf of the plaintiff, was substantially the same 
and will be considered together. They testified that 
the property was largely grass land and within the last 
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25 years had been used only as a play gropnd for 
boys attending Sidwell’s Friends School located on 
the west side of Wisconsin Avenue across from the 
property in question. (M. R. 31) That previous 
thereto it had been used as a grazing place for cattle 
being driven to market in the city; (M. R. 30) that 
a large ravine heavily wooded and covered by stubborn 
underbrush ran along the west side of the property 
parallel to Arizona Avenue and that said ravine was 
twenty-five to fifty feet below the level of Wisconsin 
Avenue; (M. R. 30, 32) that the propei'ty along Wis¬ 
consin Avenue on its south side was from ten to twelve 
feet above grade and then started to go down; that 
the middle of it struck grade, and the north end was 
below grade; (M. R. 30) that no sidewalk abutted the 
main tract of the property and that at points it was 
impossible because of the nature of the briers and un¬ 
derbrush to pass over the property from Wisconsin 
Avenue to Arizona Avenue, and that a good jmacadam 
road existed before the improvements in question were 
made. (M. R. 30) It will, therefore, be seen that the 
facts of this case are of substantial similarity to the 
condition of the Small tract in the Johnson case and 
that the remarks and reasoning of the court in that 
case are germane to the condition of the Heurich 
tracts as brought out by the testimony above set out. 

(3) On the question of the application of the front 
foot rule to the tracts as they now exist and will exist 
upon completion of the highway projections called for 
by the District of Columbia Highways Plan. 

i 

Counsel for appellants at page twenty-six of their 
brief lay great stress upon the impropriety of consid¬ 
ering future projections of streets and avenues through 
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the tract in question. That such consideration by the 
court is not only proper but necessary is apparent for 
the following reasons: 

1. By the act of March 2, 1893 (27 Stat. 532), the 
Commissioners were directed to prepare a plan “for 
the extension of a permanent system of highways,” 
and said Act further provides that “after any such 
map shall have been so recorded, no further subdivi¬ 
sion of any land included therein shall be admitted to 
record in the office of the Surveyor of said District, or 
in the office of the Recorder of Deeds thereof unless 
the same be first approved by the Commissioners and 
be in conformity to such maps.” Consequently, all fu¬ 
ture subdivisions, and it cannot be supposed that this 
property will remain in its present condition indef¬ 
initely, must conform to the proposed highway plan 
with the result that the tract will be broken up into 
irregular lots, as more particularly shown in the plat 
filed with the record and described above. 

2. If the property be considered in its present condi¬ 
tion and shape with reference to the application of the 
front foot rule, it will be seen that the inequality of 
its application will be just as serious. The main tract 
will have a frontage of 1044 feet upon Wisconsin Ave¬ 
nue, with a width at its greatest depth of 800 feet, vary¬ 
ing to points at which its depth is little more than half 
his figure. The undivided tract appears in conformity 
to the figure appended below in the shape of a polygon. 
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3. The expert testimony offered by the appellants 
for the purpose of showing that the property was ben¬ 
efited to the extent of the assessment was based upon 
the best possible use to which the property could be 
put, namely, through subdivision for building lots. 
The property could be subdivided only in accordance 
with the permanent system of highways determined bv 
the Commissioners. Appellants rely on witnesses 
whose statement that the benefits are proportionate to 
the assessments is based entirely upon the future sub¬ 
division of the property, and at the same time argue 
that it is improper for the court to determine the in¬ 
equality of the assessments when based upon the very 
same future projections and subdivisions upon which 
they rest their testimony as to benefits. 

Upon reference to the plat filed with the record it 
will be noted that Parcel 34/39 is a triangular lot 
formed by the junction of Loughboro Road and Wis¬ 
consin Avenue as at present existing; that the contour 
of said lot is almost identical with the triangular lot 
referred to in the Small case as bounded by :14th Street, 
Rhode Island Avenue and Brentwood Road; that the 
projected highway plan calls for running through Van 
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Ness Street to Wisconsin Avenue; that said project 
will have the effect of absorbing a large part of parcel 
34/39 and creating it into a slightly smaller triangle 
and will have the effect of making parcel 34/40 an ir¬ 
regularly shaped lot, having virtually double the front¬ 
age on Wisconsin Avenue that it will have in the rear. 
Reference is here made to a section of the opinion in 
the Johnson case which is believed precisely applicable 
to this situation: 

“By reference to the plat, it will be observed 
that there is a narrow triangular piece of the 
Small tract situated north of Rhode Island Ave¬ 
nue between 14th Street and Brentwood Road. 
Starting at the point where these streets converge, 
and facing the avenue, it has a depth of less than 
one foot, while its greatest depth at 14th Street is 
less than fifty feet, yet it has a frontage on Rhode 
Island Avenue of about two hundred feet, and is 
assessed per front foot equal to all other property, 
irrespective of depth, facing the avenue. Square 
numbered 4022, also a part of the Small tract, is an 
irregular pentagon. It fronts approximately one 
hundred feet on Fourteenth Street, has a frontage 
of about five hundred feet on Rhode Island Ave¬ 
nue by a depth of from one hundred to one hun¬ 
dred and ten feet to Brentwood Road, on which it 
fronts about three hundred and seventy-five feet to 
the intersection of Brentwood Road and Franklin 
Street, extending from thence to Fifteenth Street 
approximately fifty feet. It will be observed that 
should Brentwood Road be paved and a similar 
frontage assessment be levied against these two 
slender, irregular blocks, it would result in prac¬ 
tical confiscation.” 

The projected streets through the larger tract No. 
33/28, will be seen upon reference to the plats to di- 
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vide this area up into various blocks of unequal depth, 
only part of which will have a frontage on Wisconsin 
Avenue; that it is proper to consider projected sub¬ 
divisions in passing upon the validity of thib assess¬ 
ment is illustrated by the Johnson case: I 

| 

! 

“On the other hand, the balance of the Small 
tract lying south of Rhode Island Avenue, whether 
treated as farm land or as future city squares, as 
disclosed and anticipated by the Highway Plan, 
presents an even more complex situation 'than ex¬ 
ists on the north side of the avenue. If treated as 
prospective city blocks, we have, facing Rhode Is¬ 
land Avenue, nothing but a series of small trian¬ 
gular blocks, showing even less justification for 
the assessment than is found on the north side of 
the avenue. * * * Whatever may be the benefit 
resulting from the improvement to the olwners of 
city lots, improved or unimproved, adjacent to a 
paved street, it is clear that on no prihciple of 
equity or uniformity could the same rulb of ben¬ 
efits be applied to a large tract of farm lhnds sim¬ 
ilarly situated, especially, as in the present case, 
where the division of the farm lands into a network 
of streets and city blocks is anticipated.’! 

| 

It will be observed upon reference to the blue print 
which counsel expect to use at the argument hereof 
that the proposed projections of Van Ne^s Street, 
Upton Street, Tilden Street and Sedgwick Street over 
and through the parcels Nos. 34/40, 34/39 and 33/28, 
into Wisconsin Avenue, will have the effect of reducing 
their present total frontage upon Wisconsin Avenue 
of approximately 1485 feet to 1125 feet, or aj little less 
than one-fourth of its present aggregate frpntage. 

Referring again to said blue print, in the light of 
these projections, block marked “A” thereon will be 
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formed into an irregular quadrilateral having a front¬ 
age of 31 feet on Wisconsin Avenue; 25 feet on Lough- 
boro Road; 50 feet on the projected 39th Street, and 
37 feet on the projection of Upton Street. 

Block marked “B” will have a frontage of 275 feet 
on Wisconsin Avenue; 75 feet on the projection of 
Upton Street; 250 feet on the proposed 39th Street; 
and 175 feet on the proposed Tilden Street. 

Block marked “C” upon said blue print will have a 
frontage of 268 feet on Wisconsin Avenue; 225 feet on 
Tilden Street; 250 feet on 39th Street and 337 feet on 
the proposed Sedgwick Street. 

Block marked “D” thereon will have a frontage of 
187 feet on Wisconsin Avenue; 368 feet on Sedgwick 
Street; 150 feet on 39th Street and 443 feet along the 
proposed alley which will divide the present Heurich 
and McLean tracts. 

Parcel known as 35/218 on the books of the Collector 
of Taxes and as 35/237 on the books of the Surveyor, 
at present has a frontage of 108 feet at its northern 
point and 94 feet at its southern point on Wisconsin 
Avenue. Upon the putting through of 41st Street, 
approximately 111 feet of its frontage will be ab¬ 
sorbed by the highway, leaving a small irregular quad¬ 
rilateral, having a frontage of approximately 100 feet 
on Wisconsin Avenue, 60 feet along Albemarle Street, 
75 feet along the projected 41st Street, and approxi¬ 
mately 38 feet along its northern side. 

(4) The Borland Amendments and the Appropria¬ 
tion Act of June 7, 1924, are unconstitutional as au¬ 
thorizing assessments against appellee’s property with¬ 
out affording him notice and an opportunity to be 
heard upon the benefits to be conferred by the pro¬ 
posed improvements. 
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(a) Principles of law involved. j 

1. If the legislature or a Municipal corporation in¬ 

vested with legislative powers has created a special 
taxing district and provided that the cost of improve¬ 
ments therein shall be met by assessments in A specified 
manner, if there is assurance that the Assessment 
method will not result in a gross disproportion between 
the cost of improvements and the benefits j conferred 
thereby, the courts will consider such legislative de¬ 
termination of benefits as conclusive, and the;individual 
property owner is not entitled to notice in advance 
and opportunity to be heard since such a privilege 
would be unavailing. | 

2. Even though the legislature or a body entrusted 
with legislative powers had determined upon a taxing 
area and has laid down a method of assessment which 
will not in the generality of instances coming under 
the assessment act, produce a reasonably equitable 
ratio between the amount of the assessment and the 
benefits conferred thereby, the courts will go back of 
the legislative enactment and declare the same uncon¬ 
stitutional as violating the “due process of law” pro¬ 
vision of the Federal constitution. 

3. Where the legislature has not itself [designated 
the taxing area and/or the method of assessment, but 
has conferred the power of doing so upon an inferior 
administrative board, the function of said board is not 
legislative but quasi judicial and the property owner 
is entitled to notice in advance and an opportunity to 
be heard upon the question of benefits. 

These provisions of law have been so frequently 
stated and so universally applied that extracts from 
holdings of the Supreme Court announcing [these prin¬ 
ciples are unnecessary and merely a list bf cases in 
which the same will be found is appended, j 
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Spencer vs. Merchant, 125 U. S. 345. 

Gast Realty Company vs. Schneider Granite Co., 
240 U. S. 55. 

French vs. Barber Asphalt Paving Co., 181 U. 
S'. 324. 

Houck vs. Little River Drainage District, 239 
U. S. 254. 

Hancock vs. Muskogee, 250 U. S. 454. 

Withnell vs. Rucking Construction Co., 249 U. S. 
63. 

Mount Saint Mary’s Cemetery vs. Mullins, 248 
U. S. 501. 

Valiev Farms Co. vs. Westchester Countv, 261 
U. S. 155. 

Kansas City Southern R. R. Co. vs. Road Im¬ 
provement District No. 3, 266 U. S'. 379. 

(b) The Borland Amendments do not constitute a 
legislative fixing of the taxing area. 

While it is well settled that if the taxing area has 
been determined and the system of assessment estab¬ 
lished by the legislature, in the absence of palpable 
irregularities, the courts will consider the legislative 
determination of benefits conclusive, yet the instant 
case presents the question whether or not Congress 
has in fact designated the taxing area. 

In two cases going up from the District of Columbia, 
the Supreme Court has arrived at diverse conclusions 
upon virtually the same system of legislation. 

Parsons vs. District of Columbia, 170 U. S. 45. 

Martin vs. District of Columbia, 205 U. S. 135. 

In the Parsons case the act of Congress under con¬ 
sideration authorized the Commissioners of the Dis¬ 
trict of Columbia to lay watermains and waterpipes 
and erect fire plugs and hydrants whenever the same 
should be in their judgment necessary for the public 
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safety, comfort or health. And a subsequent act of 
Congress provided: 

“That hereafter assessments levied for laying 
watermains in the District of Columbia! shall be at 
the rate of $1.25 per linear front foot against all 
lots or land abutting upon the street, rpad or alley 
in which a watermain shall be laid.” j 

The court held that this legislation designated a 
particular improvement area, and that, therefore, it 
was not open to the taxpayer to complain that the ben¬ 
efits to his property were not in proportion to the 
amount of the assessment and that he had no right to 
notice and an opportunity to be heard before such 
assessments were made. 

In Martin vs. the District of Columbia!, the act of 
Congress before the court authorized the Commis¬ 
sioners of the District to condemn, open, widen, etc., 
alleys upon certain conditions and requijred the im¬ 
panelling of a jury to appraise the damages to the real 
estate taken and also “to apportion an amount equal 
to the amount of said damages so ascertained and ap¬ 
praised as aforesaid according as each lot or part of 
lot of land in such square may be benefited by the open¬ 


ing, widening, extending or straightening 
The court held: 


such alley.” 


“The law is not a legislative adjudication con¬ 
cerning a particular place and a particular plan 
like the one before the court in Wight v. Davidson, 
181 U. S. 371. It is a general prospective law. 
The charges in all cases are to be apportioned 
within the limited taxing district of a square, and 
therefore it well may happen, it is argued, that 
they exceed the benefit conferred, in some case of 
which Congress never thought and upon which it 


I 

i 
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could not have passed. The present is said to be 
a flagrant instance of that sort. If this be true 
perhaps the objection to the act would not be dis¬ 
posed of by the decision in Louisville & Nashville 
E. E. Co. v. Barber Asphalt Paving Co., 197 U. S. 
430. That case dealt with the same objection, to be 
sure, in point of form, but a very different one in 
point of substance. The assessment in question 
there was an assessment for grading and paving, 
and it was pointed out that a legislature would be 
warranted in assuming that grading and paving 
streets in a good sized city commonly would bene¬ 
fit adjoining land more than it would cost. The 
chance of the cost being greater than the benefit is 
slight, and the excess, if any, would be small. These 
and otjier considerations were thought to outweigh 
a merely logical or mathematical possibility on 
the other side, and to warrant sustaining an old 
and familiar method of taxation. It was empha¬ 
sized that there should not be extracted from the 
very general language of the Fourteenth Amend¬ 
ment, a system of delusive exactness and merely 
logical form. 

But when the chance of the cost exceeding the 
benefit grows large and the amount of the not im¬ 
probable excess is great, it may not follow that the 
case last cited will be a precedent. Constitutional 
rights like others are matters of degree. To illus¬ 
trate: Under the police power, in its strict sense, 
a certain limit might be set to the height of build¬ 
ings without compensation; but to make that limit 
five feet would require compensation and a taking 
by eminent domain. So it well might be that a 
form of assessment that would be valid for pav¬ 
ing would not be valid for the more serious ex¬ 
penses involved in the taking of land. Such a 
distinction was relied on in French v. Barber As¬ 
phalt Paving Co., 181 U. S. 324, 344, to reconcile 
the decision in that case with Norwood v. Baker, 
172 U. S. 269. 
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And yet it is evident that the act of Congress 
under consideration is very like earlier acts that 
have been sustained. That passed upon in Wight 
v. Davidson, it is true, dealt with a special tract, 
and so required the hypothesis of a legislative de¬ 
termination as to the amount of benefit conferred. 
But the real ground of the decision is shown by the 
citation (181 U. S. 378, 379), of Bauman v. Boss, 
167 U. S. 548, when the same principle was sus¬ 
tained in a general law. 167 U. S. 589, 590. It is 
true again that in Bauman v. Ross the land bene¬ 
fited was to be ascertained by the jury instead of 
being limited by the statute to a square; but it 
was none the less possible that the sum charged 
might exceed the gain. As only half the cost was 
charged in that case it may be that on the practical 
distinction to which we have adverted ih connec¬ 
tion with Louisville & Nashville R. R. Cb. v. Bar¬ 
ber Asphalt Paving Co., the danger ofj such an 
excess was so little that it might be neglected, but 
the decision was not put on that ground. 

It is submitted that in both of these cases the court 
reached an equitable result, yet by a rationale that 
seems inconsistent. The act providing for sewer as¬ 
sessments no more designated the particular taxing 
area than did the act in the Martin case fix upon the 
property to be assessed. What the court did in the 
last analysis, although in the Parsons case it de¬ 
clared— 

j 

| 

“that such act must be deemed conclusive alike of 
the question of the necessity of the work, and of 
the benefits as against abutting property,” 

was to examine both acts and to decide, froifi its com¬ 
mon knowledge, that in the Parsons case, the creation 
of water facilities was a universal and unquestionable 
benefit to the adjacent property to the extent of its 
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cost and in the Martin case, that the widening, 
straightening, etc., of alleys was an improvement whose 
effect, whether beneficial or otherwise, was so depen¬ 
dent upon the nature, use, and general locality of the 
adjoining property that “a rule of thumb” method of 
assessment, excluding an inquiry into the actual bene¬ 
fit conferred, would work palpable injustice and estab¬ 
lish no assurance of an equitable result in the majority 
of situations coming under the effect of legislation. 
Hence the court in order to reach a desirable result 
concluded in the Martin case that there was no legisla¬ 
tive determination and that the property owner was 
entitled to be heard on the question of benefits result¬ 
ing from the improvement. 

It is submitted there is no reason in sense or logic 
to decide that Congress determined the taxing area in 
either case. The court so decided in the Parsons case 
because such a fiction was necessarv to enable it to 
reach a conclusion thought to be fair. 

In both cases Congress laid down a general prospec¬ 
tive method of taxation, without adjudicating specific¬ 
ally as to whether improvements later to be made in 
accordance with its acts would or would not be bene¬ 
fited to the extent of the cost of the improvement. Fur¬ 
thermore, this court has decided in Rudolph vs. John¬ 
son, supra, when the question was squarely before it, 
both in the pleadings and in the argument of the Dis¬ 
trict of Columbia contained in its brief, that there was 
no legislative determination under the Borland amend¬ 
ments and under an appropriation act (Act of Feb. 28, 
1923, 42 Stat. 1327, 1336) almost identical in its pro¬ 
visions with the one now relied upon by appellants, and 
it would seem that this decision was almost conclusive 
in regard to the present controversy. 
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“The present law is not a legislative adjudica¬ 
tion concerning a particular place and a ! particu¬ 
lar plan, but it applies to streets, avenues and 
roads generally throughout the District; it is a 
general prospective law.” 

(c) The Act of June 7 , 1924 , taken in connection with 
the Borland Acts does not constitute a legislative deter¬ 
mination of the taxing area and the benefits conferred 
by the improvements. 

The act of June 7, 1924, is primarily an appropria¬ 
tion act and not a taxing statute. Its very title, “An 
act making appropriations for the Government of the 
District of Columbia and other activities chargeable in 
whole or in part against revenues of such District for 
the fiscal year ending June 30,1925, and for other pur¬ 
poses,” shows the true character and nature of the 
legislation. Under the peculiar system of government 
in force in the District of Columbia whereby a part 
of the expenses of the municipal government are paid 
from the general funds of the United States and part 
from the revenues of the District of Colunibia, it be¬ 
comes necessary for Congress to appropriate from 
these general funds the share of the United States in 
the upkeep of the City of Washington, and it is sub¬ 
mitted that this act in question is nothing more than 
such an appropriation, simply designating I in accord¬ 
ance with the annual budgets submitted by the Com¬ 
missioners to Congress, the projects for which a share 
of the Federal funds are to be devoted. li cannot be 
doubted that under the Act creating a permanent sys¬ 
tem of Government for the District of Colombia (Act 
of June 11, 1878, 20 Stat. 102), the Commissioners are 
placed in complete control and charge of the public 
school system, the health department, and the police 
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and fire departments. This act appropriates funds 
for the maintenance of same, as it likewise appro¬ 
priates funds for the repair and improvement of 
streets, the control of which has been delegated to the 
Commissioners, with certain limitations. 

It becomes manifest in contemplation of the legisla¬ 
tion here involved that the general authority of the 
Commissioners to make street improvements is derived 
from Congress; that the Commissioners in the exer¬ 
cise of this delegated administrative function, call upon 
Congress for appropriations with which to enable them 
to carry these projects into execution; that it is the 
judgment of the Commissioners and not that of Con¬ 
gress which determines the locality to be improved; 
that the Borland Act then prescribes a means of de¬ 
termining how the cost of such improvements shall be 
paid, and that inasmuch as the cost of these improve¬ 
ments is required by the Borland Acts to be borne in 
part by the District of Columbia and the United States, 
an appropriation of this part becomes necessary; in 
other words, the Appropriation Act specifying the 
locality to be improved is not a legislative fixing of the 
site, but merely a legislative contribution to the cost 
of the improvements determined upon by the Com¬ 
missioners in the exercise of an administrative func¬ 
tion entrusted to them by Congress. 

Authority is given by this act to pay out of the gaso¬ 
line tax fund for any improvements such as the paving 
at street intersections where the cost cannot be as¬ 
sessed against owners of abutting property. The en¬ 
tire community contributed to the gasoline tax fund 
and as it was demonstrated at the hearing that the 
paving of Wisconsin Avenue constituted primarily a 
benefit to the entire community, it is only just and fair 
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that such paving should be paid for out of that fund as 
authorized by the statute, and it is one of the many 
cases where the fund may not be replenished by a 
special assessment. j 

(d) Even if it is held that the legislature hds created 
a taxing area and adjudicated upon the benefits, the 
inequality of applying the front foot rule to the prop¬ 
erties in question renders the system bad as violating 
the “due process” clause. 

The Heurich property by undisputed testimony is 
showm to be a large uncultivated tract of gtass land, 

through which runs a ravine covered with deftse under¬ 
growth and shrubbery, part of which is above! the grade 
of Wisconsin Avenue and part below the grade. It has 
been shown that in accordance with the proposed sys¬ 
tem of permanent highways, it will be intersected by 
streets and avenues creating lots of widely varying 
depth, frontage and shape. Certainly, the application 
of the front foot rule to property of this kind will 
not even reach the roughly approximate justice beyond 
which the court will not look in determining the consti¬ 
tutionality of statutes of the kind in question. 

I 

“If the law is of such a character that there is 
no reasonable presumption that substantial jus¬ 
tice generally will be done, that the probability is 
that the parties will be taxed disproportionately 
to each other and to the benefit conferred, the law 
cannot stand against the complaint of one so taxed 
in fact. ’ ’ j 

Cast Realty Co. vs. Schneider Granite Co., 240 
U. S. 55. j 

“Benefits from local improvements must be es¬ 
timated upon the contiguous property j according 
to some standard which will probably produce ap¬ 
proximately correct general results.” 
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Kansas City Southern Ry. vs. Road Improve¬ 
ment District No. 6, 256 U. S. 658. 

It becomes apparent that even if we take the view 
that Congress has determined the taxing area, which 
it is strenuously insisted Congress has not, then the 
application of the statute to the property in question 
results in such a gross and unequal apportionment of 
taxes to the actual benefits accrued, as to open it to 
the inquiry of a court. On the other hand, if the view 
is taken which we insist is the correct one, that there 
has been no legislative determination of the taxing 
area, but simply a “rule of thumb” method laid down 
by Congress under the Borland Amendments for fu¬ 
ture and prospective improvements, the localities of 
which are to be designated by the Commissioners, 
then inasmuch as the Commissioners are, and have 
been held by numerous decisions of this and the Su¬ 
preme Court of the United States, (See District of 
Columbia vs. Bailey, 171 U. S. 161, 176), to be merely 
administrative officers, the taxpayer, under the afore¬ 
going decisions is entitled to notice in advance and an 
opportunity to be heard upon the question of benefits, 
which was not accorded to him. In either event the 
application Of the system established by the Borland 
Amendment to the property in question is lacking in 
due process and accordingly must fall. 

CURBING. 

The argument and authorities of appellees in num¬ 
ber 4949 are adopted. 
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CONCLUSION. 

I 

In the slightly paraphrased words of the Johnson 
case, if the paving of Wisconsin Avenue be treated as 
an original improvement converting a highway into a 
paved city street, its constitutional infirmities are em¬ 
phasized by reason of the existence of physical condi¬ 
tions forbidding any equal, fair or equitable applica¬ 
tion of the frontage rule of taxing benefits. If consid¬ 
ered as a repair of the avenue, in the form qf repav¬ 
ing, its validity must be condemned for the reason that 
the improvements as made are of a benefit to the com¬ 
munity at large and should be borne by it. 

If there has been no legislative determination of the 
taxing area and the benefits conferred by the improve¬ 
ments, the assessment in this case is invalid, because 
of lack of notice to the property owner and an oppor¬ 
tunity to be heard on the question of the actual benefit 
conferred. If Congress has adjudicated a taxing area 
and determined upon the benefits resulting from the 
improvement, then such an adjudication and deter¬ 
mination is not of a character to achieve the approx¬ 
imate justice required by the Constitution as inter¬ 
preted by the courts, and the tax must accordingly fall 
as applied to appellee’s property. The decree of the 
court below should be affirmed. 

i 
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